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Setting the Scene for HRJust as audience

* Invoking a legitimate aim does not count as justification; even when
presented in good faith, it merely is an element in justification

 What else is needed for justification? A structured framework of the
grammar of human rights law, providing a basis for analytical step-by-step
human rights compliance assessment

» Towards a general theory of asessing human rights compliance, across
* permissible limitations (to address negative human rights obligations)
* positive obligations (typically under economic, social and cultural rights)
» prohibition against discrimination (to replace ‘objective and reasonable’)
* collisions between human rights (typically, different rights of diff. individuals)

* Importance of the primacy of the essential core of any human rights

* Importance of empirical evidence, measuring, multidisciplinary expertise
* Towards a new human rights epistemology




It has been a long journey to come this far

e 1997-2004 Member of the UN Human Rights Committee (ICCPR)

* 2006-2012 Chair of the expert consultations that resulted in the
OHCHR Guide on human rights indicators (slide 4)

e 2012-2015 Leader of FP7 project SURVEILLE that assessed a range of
surveillance technologies for security benefit, human rights impact,
moral hazards and cost through three parallel expert panels (slide 5)

* 2020-2021 Research on assessing the human rights conformity of
national strategies in combating COVID-19 (slide 6)

* 2024-2026 Assessment-WP leader in ongoing Horizon Europe project
ELOQUENCE that develops Al-powered chatbots and voice assistants

* these are five iterations of a framework for human rights assessment
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Structural

Sexual and reproductive
health and harmful traditional
practices

Domestic violence

ersal Declaration of Human Rights, arts. 1-5 and 16)

Violence at work, forced labour
and trafficking

Community violence and abuse by
law enforcement officials

* International human rights treaties relevant to the elimination of discrimination against women, including all forms of violence against women, rafified by the State without reservations
* Date of entry into force and coverage of the principle of non-discrimination between men and women and prohibition of all forms of violence against women in the consfitution or other forms of superior law

+ Date of entry into force and coverage of domestic law(s) criminalizing violence against women, including rape, domestic violence, trafficking, raditional harmful practices, stalking and sexual abuse of children
* Date of entry into force and coverage of legal act institufing an independent oversight body with specific mandate to profect women against violence (e.g., accredited NHRI)

+ Time frame and coverage of policy or action plan for the elimination of discrimination and all forms of violence against women and including data collection and dissemination programme

* Number of registered or active NGOs and fulltime equivalent employment (per 100,000 persons) involved in the protection of women against violence

Violence and (post-)conflict

and gency si

* Time frame and coverage of policy to
eliminate harmful tradifional practices,
including female genital mutilation,
early or forced marriage, honour
killing or maiming and foetal sex
determination

+ Legally stipulated minimum age for
marriage

* Date of entry into force and coverage
of legislation criminalizing marital rape
and incest

* Date of entry info force and coverage
of legislation protecting gender equality
and women's ability fo leave abusive
relationships (e.g., equal inheritance,
asset ownership, divorce)

* Time frame and coverage of policy or
programme against sexual harassment
in the workplace

+ Time frame and coverage of policy to
combat trafficking, sexual exploitation
and forced labour and provide
protection and access o remedy for
victims

* Date of entry into force and coverage of
legislation defining rape in relation to @
lack of consent rather than use of force

* Time frame and coverage of policy to
combat community violence and abuse by
police forces

+ Time frame and coverage of
policy or programme fo prevent or
address sexual violence in conflict,
post-conflict or emergency situations
+ Time frame and coverage of special
measures for participation of
women in peace processes

Process

* Proportion of received complaints on all forms of violence against women investigated and adjudicated by the nafional human rights institufion, human rights ombudsperson or other mechanisms and the proportion of these

responded to effectively by the Government

+ Proportion of rub\ic social sector expenditure on national awareness-aising campaign on all forms of violence against women (including harmful traditional practices| and on nafional prevention programme integrated into

school curriculum

* Number of perpetrators of violence against women (including harmful traditional practices, domestic violence, trafficking, sexual exploitation and forced labour) arrested, adjudicated, convicted and serving sentences

(by type of sentence)

* Proportion of women of reproductive
age using or whose partner is using
contraception and effective preventive
measures against sexually transmitted
diseases (e.g., HIV/AIDS)*

* Unmet need for family planning*

* Number of safe and unsafe abortions
per 1,000 women of reproductive age

+ Proportion of women whose age at
marriage is below 18 years**

* Proporion of managerial and other
leader positions (e.g., religious leader)
occupied by women

* Proportion of women reporting forms of
domesfic violence to law enforcement
officials or inifiating legal action

* Number of available places in shelters
and refuges per 1000 population
(urban and rural)

* Number of adopted resfraining orders

* Proportion of men and women who
think that abuse or violence against
women is acceptable or tolerable

* Proportion of and frequency of business
organizations inspected for confcrmity
with labour standards

* Proportion of migrants working in the
sex industry

* Proportion of informal sector workers
(e.g., domestic workers) shifted to
formal sector employment

* Proportion of new recruits fo police,
social work, psychology, health (docfors,
nurses and others), education (feachers)
completing a core curriculum on all forms of
violence against women
* Proportion of victims of rape who had
access fo emergency contraception or safe
abortion, prophylaxis for sexually fransmit
ted infections/HIV
Proportion of sexual crimes (e.g., rape)
reported to the police (population survey)
Proportion of formal investigations of law
enforcement officials for cases of violence
against women resulting in disciplinary
action or prosecution

* Proportion of health staff trained in
medical management and support
for victims of sexual and other
violence
Proportion of victims of sexual and
other violence accessing
appropriate medical, psychosocial
and legal services
Proportion of reported cases of
sexual or other violence where
victims (or related third parfies)
initiated legal action
* Proportion of expenditure on relief
and emergency assistance devoted
to women and child welfare

Outcome

* Proportion of women subjected to
female genital mufilation ™ *

* Sex rafio ot birth and age 5-9 years

* Maternal mortality ratio™ and propor-
tion of deaths due to unsafe abortions

+ Proportion of women who have experi-
enced physical and/or sexual violence
by current or former partner in the past
12 months / during lifefime* *

+ Proportion of women subjected fo
psychological and/or economic
violence by their intimate partner* *

* Reported cases of women/men
victims of trafficking (within and across
countries), sexual exploitation or forced
labour

+ Proportion of working women who
have been victims of sexual abuse/
harassment in the workplace

* Proportion of women/men who report feel-
ing unsafe in public places or limiting their
activities because of safety or harassment

* Proportion of women who have experi-
enced physical violence or rape / sexual
assault during the past year [lifetime]* *

* Reported cases of death, rape
(attempted or completed) and other
incidents of violence against women
that occurred in conflict,
post-conflict or emergency situations

* Femicide rates (e.g., murder by intimate partner, sexual murder, killing of prostitutes, honour killing, female infanticide, dowry deaths)
* Proportion of women who have experienced physical, sexual and psychological violence during the past year [lifefime], by severity of violence, relationship to the perpetrator and frequency™*
* Proportion of victim-survivors of physical, sexual or mental violence, included trafficking and forced labour, who received assistance, compensation and rehabilitation services

* Suicide rates by sex

All icators should be disaggregated by proh

* MDG-related indicators

** UNECE indicator

ited grounds of discr

ination, as applicable and reflected in metadata sheets
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S U RVE I LLE Decision Support System

Usability score
reflects the

legitimate aim of TECHNOLOGY ASSESSMENT
Sa$ety or secu rity_ USABILITY SCORE 1-10
Arithmetic scale Effectiveness  Privacy by design
. (max 3) (max 3)
0'10, Wlth 05 -mDaeIx'rvery -ml:a); collection
pol nt iIncrements . gOﬂt§{<§ * Data access
* Sensitivity * Data protection

Cost Proven technology
(max 3) (max 1)

* |nitial cost

* Personnel

* Other costs

Egheiﬁsn% ssess kmteont ETHICS ASSESSMENT
qua nt|f or to Intrusion of privacy
ass jU ment Risk of Holistic overall
(ass or fail) but S—— Photerer assessment REVISE AND
top rovide TECHNOLOGY AND Breach of ethical combining the
CONTEXT (LTI 1 three assessments

REASSESS

warning |Ight$ including proportionality
Human rights
assessment
applies Robert
Alexy’s triadic
scale 1, 2, 4 and

multi pfication . FUNDAMENTAL RIGHTS

INTRUSION SCORE 1-16

Note that the orty togt bess emie)
maximum score -
16 is higher than Importance of

th em aXi mum fundamental right (max 4)

usability score 10, Privacy by
reflecting the design
inviolable essence Does European case law back up

these first two
assessments? (max 1)

Depth of
right’s intrusion (max 4)

Note privacy by
design loop




A passing grade requires a
passing mark from all four
baskets (see bottom left red box)

All human rights are included,
with equal weight (as 4 baskets)

Among human rights, the right to
life (item 1A) has the greatest
weight, 0.5 x 25%)

The permissible limitations test is
explicit in basket 2 that covers
civil and political rights while
basket 1 focuses on positive
obligations

Equality and nondiscrimination
are represented as basket 3
Issues related to derogation and

the exercise of emergency
powers are covered in basket 4

1. ECONOMIC, 2. CIVILAND 3. CQUALITY & g
SOCIAL & CUL- POLITICAL NON-DISCRIM- 4. RULE OF LAW
TURAL RIGHTS RIGHTS INATION

\_ -/

} ]

FAIL if any of
Grades 1-4 is
less than 50

f EMPIRICAL DATA & Structural, Process and Outcome INDICATORS
=> EXPERT ASSESSMENT by recognized country experts from existing networks
" = Marks (0 to 10) for 12 items (1A to 4C) within 4 baskets (1 to 4) 3
| ! P
1A. Life & 2A. Freedom of 3A. Vulnerable 4A. Emergency
health (50%) movement groups (40%) powers (30%)
1B. Education (30%) 3B. Gender 4B. Legal basis
(25%) 2B. Privacy & aspects (30%) i)
1C. Adequate Data Protec- 3C. Arbitrari 4C. Accr'ess to
standard of tion (30%) ness (30%) -rem.edles &
living (25%) 2C. Assembly BASKET 3 justice (40%)
BASKET 1 etc. (40%) BASKET 4
BASKET 2 \ /
GRADE 1: GRADE 2: GRADE 3: GRADE 4:
P 0:x0:100 From 0to 100 From 0 to 100 From 0to 100
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Include ALL state obligatio_ns under ALL human rights of ALL people
(interdependence and indivisibility of human rights)
a) Assessment is NOT about ‘civil liberties” and negative human rights obligations only

b) The right to life; economic, social and cultural rights; nondiscrimination; the right to
security of the person are also human rights

c) Give due attention to the positive human rights obligations of the state

As human rights will often be on both sides of the equation, there is a need
for reconciliation (instead of blunt prioritization or abstract ‘balancing’):

a) No compromising of nonderogable rights
b) Every human right has an inviolable essential core

c) Necessity: Reduce HR intrusions to those that deliver significant and measurable
results towards the legitimate aim and that cannot be substituted by a less intrusive
alternative without losing that benefit; only then is an intrusion necessary

d) Proportionality: After passing the necessity test, also check that the measured human
rights intrusion remains proportionate to the actual measured benefit obtained ->
every step (a to d) provides an independent reason to reject a measure

Human rights assessment must be evidence-based

a) Indicators, measurement, quantification

b) Structured frameworks needed to give the correct role to each factual element

c) The strength of multidisciplinary and mixed expertise (vs. the judicial truth)



A caveat —and it is a big one!

* All this represents an appeal to facts and reason, hoping that society
would be prepared to commit itself to rational decision-making where
everyone’s interests matter and there is a common accepted
framework for a rational and evidence-based discourse

* In the digital information age, the evidentiary preconditions for this
could finally be met — based on unprecedented availability of data

* Among many other things, the result would entail a new approach to
judging and courts — to be based on mixed multidisciplinary expertise

* BUT: right now the world is moving in the opposite direction. Neither
facts nor norms matter, and neither do humans and their rights

* What is even more foundational than commitment to empirical facts is
commitment to norms, be they called ‘law’, ‘values’ or ‘human rights’

* And this is where our world is failing right now




Facts without norms
is @ house of cards

* All this represents an appeal to
facts and reason, hoping that
society would be prepared to
commit itself to rational
decision-making where
everyone’s interests matter
and there is a common
accepted framework for a
rational discourse

 What is even more
foundational than commitment
to facts is commitment to
norms, be they called ‘law’,
‘values’ or ‘human rights’




Further reading

 OHCHR project on human rights indicators (slide 4)

Human Rights Indicators: A Guide to Measurement and Implementation, United Nations 2012.
Available In Enilish, French, Spanish, Russian and Arabic at

https://www.o chr.org/en/publications/policy—and—methodological—puincations/human—rights—
indicators-guide-measurement-and

* FP7 project SURVEILLE on assessing surveillance technologies (slide 5)

Surveillance: ethical issues, Iegal limitations, and efficiency (FP-SE-C2011-284725). See, in
particular, Deliverable D4.10, ‘Synthesis report from WP4, merging the ethics and law analysis
and discussing their outcomes’; Deliverable D3.9, Final report of WP3’ and ‘SURVEILLE Briefing
Note’; all available through https://surveille.eui.eu

* EUl project on assessing strategies against COVID-19 (slide 6)

Methodology: Martin Scheinin and Helga Molbaek-Steensig, Pandemics and Human Rights:
Three perspectives on human rights assessment of strategies against COVID-19. EUI Working
PaBers, Law 2021/01, https://cadmus.eui.eu/server/api/core/bitstreams/0031c9bd-4ce7-5024-
a7b2-bed52df89418/content

Pllot study: Martin Scheinin, Health Resilience Requires Rigorous Human Rights Assessment,
EUI School of Transnational Governance, Resilience Papers https://47ef41f2-be4f-4426-80c9-
35abcb384d23.filesusr.com/ugd/6a28e0 51c6b106336b4149bf9242d42199e631.pdf



https://www.ohchr.org/en/publications/policy-and-methodological-publications/human-rights-indicators-guide-measurement-and
https://www.ohchr.org/en/publications/policy-and-methodological-publications/human-rights-indicators-guide-measurement-and
https://surveille.eui.eu/
https://cadmus.eui.eu/server/api/core/bitstreams/0031c9bd-4ce7-5024-a7b2-bed52df89418/content
https://cadmus.eui.eu/server/api/core/bitstreams/0031c9bd-4ce7-5024-a7b2-bed52df89418/content
https://47ef41f2-be4f-4426-80c9-35abcb384d23.filesusr.com/ugd/6a28e0_51c6b106336b4149bf9242d42199e631.pdf
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